INTRODUCTION
Recent work has questioned the dichotomy between living constitutionalism and originalism on the ground that our understanding of what is "original" is itself a changing phenomenon. 1 It is not just understandings of constitutional history, however, that evolve over time. It is also understandings of the role that history ought to play in constitutional interpretation and adjudication. Indeed, the two evolutionary processes are intertwined in complex ways.
In this Essay, I sketch a brief, stylized narrative explaining how this dynamic has played out in American constitutional theory over the past five decades. Although I believe this narrative to be basically accurate, my purpose is not to do rigorous intellectual history. Rather, it is to explore some of the ways that external political forces and shifting understandings of constitutional history shape the evolution of constitutional theory and vice versa. For this purpose, the precise factual particulars are not of great moment. What matters are the broad outlines and the patterns of reciprocal influence, leavened with a large measure of sheer contingency, that those outlines suggest. The upshot is that constitutional theory, no less than constitutional doctrine or constitutional history, lives. It grows and changes over time, according to its own internal logic and through a process of reciprocal interaction with its environment, which includes both the everchanging literature of constitutional history and larger social and political forces. On some level, everybody knows this. But at any given time, it is far from the forefront of consciousness for most constitutional theorists. This Essay is a reminder and a call to greater self-consciousness.
Three caveats deserve mention at the outset. First, my narrative is divided into two periods, which I call "The Era of Old Originalism" and "The Era of New Originalism." I use these labels because the evolution of originalism over time is the central thread of my narrative, not to accord originalism any pride of place among constitutional theories. Second, I make no pretense of comprehensiveness. Nor do I mean to suggest that the episodes and theorists I discuss are the most important during the periods covered by my narrative. 3 They are chosen principally for their illustrative value and ease of exposition. Third, at various points, I attribute changes in constitutional theory to political and ideological forces. In so doing, I do not mean to impute conscious ideological motives to any constitutional theorist or historian, unless explicitly noted. Motivated reasoning and selection effects in the reception and recirculation of scholarly ideas are probably more common pathways for politics and ideology to influence the evolution of an academic discipline. 4 In any case, those pathways are fully sufficient to support the causal connections I draw between 
A. Old Originalism and Its Critics
Circa 1970, Robert Bork launched originalism as a self-conscious theory of constitutional interpretation. 6 He did so in response to the constitutional decisions of the Warren and early Burger Courts, which by the standards of the time, aggressively protected the rights of racial and religious minorities, women, and criminal defendants. Bork's originalism, which held that judges interpreting the Constitution were bound by the original intent of its framers and ratifiers, was predominantly a theory of judicial restraint. Its avowed goal was to roll back the interventionist decisions of a liberal Supreme Court to permit the more conservative policy views of American voters and elected officials free rein. 7 To promote this vision, Bork relied not only on widespread veneration for the founding generation, but also on a straightforward appeal to democratic values. Without a fixed historical text to restrain them, life-tenured federal judges-especially, Supreme Court justices-could freely substitute their own policy views for those of the American people and their elected representatives. Bork's argument quickly caught on with conservative lawyers and legal academics, many of whom, including Bork himself, were appointed to the federal bench by President Reagan. In the process, Marbury, in which Chief Justice Marshall emphasized the significance of our Constitution's being a written document, originalism in one form or another has been a major theme in the American constitutional tradition.").
7. Whittington, supra note 2, at 602 ("The primary commitment within [Bork's] critical posture was to judicial restraint."); id. ("As Bork and others repeatedly argued, the central problem of constitutional theory was how to prevent judges from acting as legislators and substituting their own substantive political preferences and values for those of the people and their elected representatives.").
8. See, e.g., Bork, supra note 6, at 11-12 (calling for reformulation of "broad areas of constitutional law" to prevent courts from deciding "matters of morality, of judgment, of prudence" that properly "belong . . . to the political community"). [Vol. 66:99 judicial restraint-already an important theme of conservative legal theory and rhetoric-became inextricably bound up with originalism, which promised to bind judges to a historically fixed and precisely determinate constitutional text. 9 With these twin rallying cries, a newly and increasingly conservative federal judiciary set about cabining, pruning, and in some cases, outright dismantling the liberal constitutional jurisprudence of their predecessors. 10 In this task, they were powerfully aided by the rise of the conservative legal movement, most notably the Federalist Society, which matched conservative judges with like-minded law clerks; groomed and vetted future judicial nominees; and generally provided a forum for rigorously testing and honing the theory and rhetoric of constitutional conservatism.
11
For its first fifteen to twenty years, the originalist program was almost entirely reactive. Its overarching goal was to provide a theoretical and rhetorical justification for rolling back the liberal judicial activism of the Warren and early Burger Courts. 12 In more concrete terms, it sought to weaken judicial remedies against racial and gender discrimination; 13 to make life easier for police and 9. See, e.g., Whittington, supra note 2, at 601 ("The primary commitment within this critical posture was to judicial restraint. Originalist methods of constitutional interpretation were understood as a means to that end."); cf. ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE LAW 7 (1990) ("The orthodoxy of original understanding, and the political neutrality of judging it requires, are anathema to a liberal culture that for fifty years has won a succession of political victories from the courts and that hopes for more political victories in the future.").
10. 16 What the originalist program did not seek, at this stage, was to press an affirmative agenda of conservative judicial activism, at least not in any systematic way. It was as if conservative lawyers, judges, and legal theorists were too preoccupied with undoing the old order to realize that they now held the power to impose a new order of their own. The commitment to judicial restraint forged in an earlier era probably also had some-and perhaps a substantial-constraining effect.
Meanwhile, defenders of the Warren Court's legacy were busily mounting a response to the emerging threat posed by originalism. That response proceeded along multiple fronts. Most important were the following arguments, pressed by Paul Brest and others:
• The original intent of the founders is too remote and indeterminate to recover (or to meaningfully constrain judges);
17
• The founders were a "they, not an it," with many divergent and conflicting intentions;
18
• The dead have no right to rule the living, especially when the dead in question are virtually all white men, making rules to govern a tiny, premodern agrarian society, heavily dependent on slave labor;
19
• The founders themselves were pragmatists, who hoped and expected that subsequent generations would adapt their handiwork to meet the needs of a changing society; 16. See, e.g., Lee v. Weisman, 505 U.S. 577, 646 (1992) (Scalia, J., dissenting) ("[I]t is a bold step for this Court to seek to banish from [a public-high-school graduation] the expression of gratitude to God that a majority of the community wishes to make.").
17. See, e.g., Brest, supra note 6, at 222 ("One need not embrace [radical skepticism about] historical knowledge to appreciate the indeterminate and contingent nature of the historical understanding that an originalist historian seeks to achieve.").
18. See, e.g., id. at 215-16 (discussing the conceptual and practical difficulties of discerning the intentions of collective bodies).
19. See, e.g., id. at 225 ("We did not adopt the Constitution, and those who did are dead and gone.").
20. See, e.g., id. at 216-17 (discussing this possibility).
•
Originalism is inconsistent with Brown v. Board of Education

21
and other landmark decisions that most modern-day Americans would be loath to give up. 22 Together, these arguments formed the core of an almost universally hostile academic response to originalism and its political aims, one that somewhat belied an ongoing crisis of conscience among many liberals over "the root difficulty . . . that judicial review is a counter-majoritarian force in our system." 23 
B. Constitutional Theory Meets Constitutional History
The debate over originalism created an obvious opportunity for professional constitutional historians to weigh in, which they did in significant numbers. Jack Rakove's Original Meanings, which emphasized the complex and contested political environment from which the Constitution emerged, was the most influential work of this sort. 24 It is an excellent illustration of one way that the evolution of legal theory can influence the evolution of historical understandings. Put simply, debates among twentieth-century academic legal theorists, lawyers, and judges set the agenda (or at least an agenda) for professional historical inquiry, which in turn reshaped historical understandings for the next generation of historians and constitutional theorists.
The influence also runs in the opposite direction. (1962) . The most obvious and influential example of this ongoing crisis was JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW (1980) (arguing that judicial review is legitimate only if limited to policing malfunctions of the political process, rather than imposing substantive value judgments). Of course, the struggle of liberals to reconcile themselves to the countermajoritarian difficulty was in part a hangover from the New Deal era, when the central tenet of progressive constitutional thought was hostility to judicial review on democratic grounds similar to those espoused by Bork and his originalist followers. See, e.g., Brad Snyder, Frankfurter and Popular Constitutionalism, 47 U.C. DAVIS L. REV. 343, 367-68 (2013) (discussing democracy-based skepticism of judicial review by Felix Frankfurter and other New Deal liberals); Whittington, supra note 2, at 601 ("It is an intriguing feature of conservative critiques of the Court during this era that they mirror the central critique of the Lochner Court favored by the New Dealers in the 1930s: that the justices were essentially making it up and 'legislating from the bench.'").
24. left constitutional theorists was drawing on the historical literature of civic republicanism, in particular the work of Bernard Bailyn, Gordon Wood, and J.G.A. Pocock, as inspiration for an affirmative vision of American constitutionalism that could be invoked to support and expand on the Warren Court's constitutional decisions. 25 The work of these theorists, notably including Frank Michelman and Cass Sunstein, is too rich and varied to be neatly summarized here. But their central argument is that the American constitutional tradition is not merely, perhaps not even predominantly, one of liberal individualism. 26 It also contains an important and largely salutary strand of civic republicanism, emphasizing collective deliberation, democratic participation, equality, and community.
27 Through "serious and sympathetic (but not uncritical) reflection" upon this tradition, theorists like Michelman and Sunstein sought to exploit its "visionary resources" to "invigorate a constitutional discourse" that would justify the preservation and extension of the Warren Court's liberal constitutional jurisprudence. 28 Notably, this project was not premised on a simple embrace of the civic republican tradition described by historians. Because " [v] arious strategies of exclusion-of the nonpropertied, blacks, and womenwere built into [that] tradition," liberal and left constitutional theorists seeking to exploit it were compelled to reflect critically on the role that history ought to play in constitutional interpretation and adjudication. 29 Like originalists, these theorists also had to confront the difficulty of translating an intellectual tradition from one historical epoch to another. As Sunstein put it, "the task is not simply one of excavation. can be applied mechanically to current problems."
30 Different theorists responded to these challenges in different ways, most of which could be grouped under the broad heading of "rational traditionalism." 31 The particulars are not especially important for present purposes. What matters is that the historical literature of civic republicanism not only provided substantive grist for constitutional theory; it also influenced the debate over history's normative significance for constitutional law.
II. THE ERA OF NEW ORIGINALISM: 1997-2015
A. New Originalism and Its Critics
By the late nineties, two things had happened. First, the critiques of originalism had done real intellectual damage. At least within the academy, the damage was so severe that many liberal constitutional theorists were confidently pronouncing originalism dead. 32 Second, conservative lawyers, judges, and legal theorists were beginning to realize their own power and were looking for rhetorical and theoretical justifications for using it proactively to advance conservative interests. 33 Together, these conditions created a powerful demand for a new approach to constitutional decisionmaking that could both withstand the critiques leveled at early versions of originalism and also justify greater judicial activism on behalf of conservative causes.
Over the next ten years or so, the New Originalism arose to meet this demand. It did not happen overnight. Randy Barnett and Keith Whittington were early contributors, developing original public meaning, the argument from writtenness, and the interpretationconstruction distinction as linchpins of the new approach.
34 If the 30. Sunstein, supra note 25, at 1539. 31. Cf. David A. Strauss, Common Law Constitutional Interpretation, 63 U. CHI. L. REV. 877, 891 (1996) (advocating a "rational traditionalism" that "acknowledges the claims of the past but also specifies the circumstances in which traditions must be rejected because they are unjust or obsolete").
32. See, e.g., Randy Barnett, An Originalism for Nonoriginalists, 45 LOY. L. REV. 611, 611 (1999) ("The received wisdom among law professors is that originalism is dead, having been defeated in intellectual combat sometime in the eighties.").
33. See, e.g., Whittington, supra note 2, at 604 ("[C]ontrol of the judicial majority also creates a need to identify what the Court should be doing in the political system, which the old originalism never really did."); id. at 609 ("The new originalism does not require judges to get out of the way of legislatures. It requires judges to uphold the original Constitution-nothing more, but also nothing less.").
34. See KEITH E. WHITTINGTON, CONSTITUTIONAL CONSTRUCTION: DIVIDED POWER AND CONSTITUTIONAL MEANING 6 (1999) (drawing a distinction between interpretation and construction); KEITH E. WHITTINGTON, CONSTITUTIONAL INTERPRETATION: TEXTUAL original intentions of the framers and ratifiers were inscrutable or impossible to aggregate, original public meaning was an objective linguistic fact. 35 If the founders could not claim legitimate democratic authority to rule contemporary Americans, the commitment of those Americans to a written constitution as a constraint on government power could supply an alternative justification for originalism. 36 If original meaning could not determinately resolve all constitutional controversies, constitutional construction could supplement constitutional interpretation to fill in the gaps. 37 The initial appeal of these innovations was theoretical and defensive. They enabled originalists to respond to some of the strongest arguments leveled against originalism by the previous generation of liberal constitutional theorists. In this sense, the forces that catalyzed originalism's evolution were intellectual and internal to constitutional theory. In time, however, other advantages presented themselves that helped to consolidate this evolution and strongly influenced the future course of its development.
Emphasis on objective public meaning, rather than the subjective intentions or expectations of the framers and ratifiers, gave originalists a plausible basis for embracing widely celebrated decisions like Brown and Loving v. Virginia 38 that were plainly inconsistent with original intentions and expectations but arguably consistent with the original public meaning of the Fourteenth Amendment, defined at a MEANING, ORIGINAL INTENT, AND JUDICIAL REVIEW 50-61 (1999) (arguing that originalism follows from the writtenness of the U.S. Constitution); Barnett, supra note 32 at 629-36 (explaining original public meaning, drawing the interpretation-construction distinction, and arguing that originalism follows from a commitment to written constitutionalism).
35. See Barnett, supra note 32, at 622 ("While some originalists still search for how the relevant generation of ratifiers expected or intended their textual handiwork would be applied to specific cases, original meaning originalists need not concern themselves with this, except as circumstantial evidence . . sufficiently high level of abstraction. 39 Emphasis on original public meaning also enabled originalists to argue that the abstract language of the Privileges or Immunities Clause warranted judicial protection of a host of economic liberties, either as a matter of constitutional interpretation or construction. 40 Here was the beginning of originalism as a sword, an offensive justification for judges to advance conservative values against a hostile democratic process.
Further offensive potential was implicit in the argument from writtenness-the distinction between judicial restraint and constitutional constraint. 41 The point of a written constitution, according to New Originalists, was to constrain the power of government, including but not limited to the power of judges. If other government actors exceeded the constraints imposed by that Constitution, it was the duty of judges acting under it to enforce those constraints even against more democratically accountable officials and institutions. In such circumstances, judicial restraint-defined as judicial forbearance-was not cause for celebration; it was an abdication of duty. 42 Only quite recently have originalists begun to elaborate on this argument explicitly, and its terms are still evolving. In addition to the contrast between judicial restraint and judicial constraint, Randy Barnett, Clark Neily, and others have sought to promote "judicial engagement" as a desirable form of judicial activism in the enforcement of original meaning. 43 Whatever term the literature settles on, this principle has been latent in the New Originalism for some time. 46 More than any nice theoretical distinction, it is this celebration of conservative judicial activism in an era of conservative ascendancy on the federal bench that distinguishes the New Originalism from the Old.
The main liberal/left response to New Originalism has been to emphasize just how much ground that approach cedes in its quest for theoretical respectability. The ne plus ultra of this response is Jack Balkin's "Living Originalism," which attempts to demonstrate that original-public-meaning originalism and living constitutionalism are entirely consistent. 47 Even Roe v. Wade, 48 he contends, can be justified on New Originalist grounds. 49 The nub of Balkin's argument is that the Constitution's original public meaning is capacious, providing only a bare-bones constitutional framework, which judges, elected officials, and social movements must and should flesh out in a continuous process of living constitutionalist construction. 50 Having thus defined originalism nearly out of existence, Balkin declares himself a cardcarrying member of the club. exposing the other. Original meaning is both more determinate and more coherent than attempts to discern the collective intent of multimember bodies like the Philadelphia and state ratifying conventions. It is also less vulnerable to dead-hand objections because original public meaning is so capacious that it gives the present generation a large role in shaping its application through constitutional construction.
52
At the same time, however, original-public-meaning originalism, by conceding the existence of large gaps and open areas in original meaning, gives up both of the principal normative claims that set Old Originalism apart. It fails to meaningfully constrain judges because it licenses free-wheeling constitutional construction of open-ended constitutional text without reference to original meaning. It also severs the content of contemporary constitutional law from the democratic will of those who ratified it, whose expectations and intentions New Originalist judges are fully permitted to ignore. 53 Or so critics of New Originalism have contended.
B. An Unintended Offspring
By emphasizing the flexibility and inclusiveness of original-publicmeaning originalism, the critics of New Originalism may have inadvertently helped to pave the way for the latest development in originalist theory-positivist originalism, which argues that "originalism is our law." 54 In Robert Bork's day, this idea would have seemed bizarre at best. Originalism was a critique of legal practice, not a description of it. Even well into the conservative legal ascendancy of the 1970s and 1980s, Antonin Scalia wrote:
It would be hard to count on the fingers of both hands and the toes of both feet, yea, even on the hairs of one's youthful head, the opinions that have in fact been rendered not on Decisions that were previously taken as obvious deviations from original intent and expectations might be at least consistent with original public meaning. To the extent that such decisions acknowledge the ultimate authority of original meaning, they might actually be taken to confirm that originalism is our law, even if their conclusions about original meaning are incorrect or insincere. This, in any case, is the argument of positivist originalism-a development made possible mostly by the internal logic of constitutional theory-but one that arrives just in time to be deployed by a newly reinforced conservative Supreme Court majority.
57
The rise of positivist originalism nicely illustrates the importance of intellectual forces internal to constitutional theory, as well as sheer contingency, in driving theoretical evolution over time. The staying power of this approach, I suspect, will be more strongly influenced by external social and political forces, especially the ideological balance of the Supreme Court and the pace and direction of constitutional change the new majority of that Court pursues. 58 Time will tell, though 57. It might seem that the inclusive definition of originalism adopted by the positivists to render their descriptive claims plausible would deprive their argument of all critical edge, but they have developed ingenious arguments to the contrary. See Baude, supra note 39, at 2371 ("[T]he point is to look to how the Supreme Court justifies its rulings, as evidence of what counts as a legally sufficient justification in our current system of constitutional law."); Sachs, supra note 54, at 820 ("What matters for our understanding of the law isn't just everyday practice, but the premises that are implicit in our legal arguments, the claims about the structure of our law that we're willing publicly to accept and defend.").
58 
C. Constitutional Theory Meets Constitutional History
Besides launching the career of positivist originalism, the debate over New Originalism has reopened, or at least reoriented, the dialogue between constitutional theory and history. One element of this dialogue is methodological, with intellectual historians vigorously disputing the possibility of recovering the original meaning of the constitutional text without a full-blown analysis of its intellectual context. 60 Another element focuses on the content of original public meaning. The rise of New Originalism has spawned a cottage industry of "originalist histories," whose self-professed object is to discover the linguistic or communicative content of the constitutional text that New Originalism recognizes as legally authoritative.
61 Such histories span a wide range of constitutional provisions and exhibit at least some ideological diversity, as liberal critics attempt to turn the precepts of New Originalism to their own ends. 62 In both of these respects, constitutional theory has set an agenda for constitutional history, though many originalist histories would not earn the plaudits of professional historians. 63 As in the Era of Old Originalism, the influence also runs in the other direction. Even as Jack Balkin and other liberal theorists were critically engaging with New Originalism, another group of liberal and left constitutional theorists was drawing on (and contributing to) the historical literature on popular constitutionalism in an effort to wrest interpretive authority from a newly ascendant-and assertiveconservative judiciary. 64 The work of these theorists is too wide-ranging to adequately summarize here. Their central normative claim, however, is that, in one way or another, the people themselves are entitled to exercise "active and ongoing control over the interpretation and enforcement of constitutional law." 65 Drawing on a wide range of historical materials, theorists like Larry Kramer, Reva Siegel, and Robert Post explicitly advanced this claim in response to the increasingly assertive conservative judicial activism of the Rehnquist Court in the late 1990s, especially its invalidation of legislation enacted under the remedial powers granted to Congress by the Reconstruction Amendments. internal logic. Sheer contingency also plays an important role. The narrative sketched above is far from comprehensive, but it illustrates this process in broad brush.
In advancing these claims, I take no position on the larger question of whether there is "any set of political or constitutional principles that might remain as fixed standards for all the others, and against which all others might be judged [.] " 71 Certainly some constitutional theorists understand themselves as seeking such transcendent principles. Others see their search in more pragmatic and contextual terms. Either way, the complex evolution of constitutional theory over time carries an important lesson. For those chasing eternal verities, it is vital to remember that every seeker inevitably approaches the search from a particular historical vantage point, with attendant biases, blind spots, and unconscious assumptions. For those with more terrestrial ambitions, the complex evolutionary processes described in this Essay are the whole ballgame. To play well, it is helpful to remember what game you are playing.
71. Balkin, supra note 5, at 870.
